Peters & Company INC v. Abco Construction, INC : Brief of Respondent by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1987
Peters & Company INC v. Abco Construction,
INC : Brief of Respondent
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Dale M. Dorius; Attorney for Appellant.
Ephraim H. Fankhauser; Attorney for Respondent.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Peters & Company v. Abco Construction, No. 870062 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_ca1/339
UTAH 
DOCUMENT 
KFU 
5
^,0 IN THE UTAH STATE COURT OF APPEALS 
DOCKET NO. 3?0<?fc>g-C/q-
PETERS & COMPANY, INC., 
Plaintiff/Respondent 
v. 
ABCO CONSTRUCTION, INC., 
et. al., 
Defendant/Appellant. 
^ H Lb) 
Case No. 870062-CA 
RESPONDENT'S BRIEF 
Appeal from the decision dated January 9,1987, of the Honorable Whitney D. 
Hammond, Judge, in the District Court for the Seventh Judicial District, 
County of Uintah, State of Utah. 
660 South 200 East Suite 100 
Salt Lake City, Utah 84111 
Attorney for Respondent 
Dale M. Dorius 
P.O. Box U 
29 South Main Street 
Attorney for Appellant 
COURT OF APPEALS 
IN THE UTAH STATE COURT OF APPEALS 
PETERS & COMPANY, INC., 
Plaintiff/Respondent 
v. 
ABCO CONSTRUCTION, INC., 
et. al., 
Defendant/Appellant. 
Case No. 870062-CA 
RESPONDENT'S BRIEF 
Appeal from the decision dated January 9, 1987, of the Honorable Whitney D. 
Hammond, Judge, in the District Court for the Seventh Judicial District, 
County of Uintah, State of Utah. 
660 South 200 East Suite 100 
Salt Lake City, Utah 84111 
Attorney for Respondent 
Dale M. Dorius 
P.O. Box U 
29 South Main Street 
Attorney for Appellant 
CONTENTS 
STATEMENT OF FACTS 1 
Uncontroverted facts 1 
Additional facts and facts in controversy 1 
ARGUMENT 4 
Rule 8(c) requires that accord and satisfaction be pleaded as an 
affirmative defense, either in the pleadings or at trial pusuant to 
Rule 15(b) 4 
A. Accord and satisfaction is an affirmative defense under 
Rule 8(c), 4 
B. Rule 15(b) Utah Rules of Civil Procedure allows a 
party to amend the pleadings to conform to evidence by 
making a motion to do so during the course of the trial 5 
C. Appellant cannot raise the defense for the first time on 
appeal 5 
The doctrine of accord and satisfaction is inapplicable to the 
monies due to Respondent under the Change Order 5 
A. The elements of accord and satisfaction were set forth 
by the Utah Supreme Court 5 
1- The substitute agreement supporting the accord 
and satisfaction must be supported by legal 
consideration 5 
2- The substitute agreement must be supported by 
mutual assent or a meeting of the minds oy the 
parties to the agreement 5 
3- Payment made pursuant to the accord and 
satisfaction "must result from declarations of such a 
clear nature as to assure that the parties are aware of 
the extent and scope of such an agreement 6 
The judgment awarding 2641.00 to respondent was exclusively 
for the monies due under the Change Order .7 
Appellant confuses the amount awarded in judgment 
(2641.00 plus interest) with Respondent's claimed offset 
of 2660.00 7 
Specifications in the subcontract calling for the cleaning of 
surfaces etc., do not "magically" render the sealing of the brick 
walls a term of the subcontract 9 
Appellant confuses the language in the subcontract 9 
The money claimed for extra work was part of the original 
general contract between Appellant ABCO Construction and the 
school district 10 
The architect testified that the sealing work was to be paid 
for by the general contract )r out of a 'finish allowance' 
account provided for by the general contract itself. Randy 
Green, supervising architect of the project, provided key 
testimony on 11 
There was no valid offset of 97 1/2 hours at $20 / hour 12 
Mr. Neff s testimony proved unsupportive of a finding of 
an offset by the court below 13 
Attorney's fees were correctly awarded pursuant to the bond 
provided by American Casualty Company of Reading 
Pennsylvania ...13 
SUMMARY OF ARGUMENT 14 
CONCLUSION 16 
TABLE OF AUTHORITIES: 
Messick v. PHD Trucking Service. 615 P. 2d 1276 (Utah 1980) 
Tates. Inc. v. Little Amenca Refining Company. 535 P. 2d 1228 (1975) Ralph 
A. Badger & Co. v. Fidelity Building & Loan Ass'n.. 75 P. 2d 669 (Utah 
1983) 
Additional Authorities: 
6 Corbin on Contracts §1280 (1962^ 
STATEMENT OF FACTS 
Uncontroverted facts: Appellant ABCO Construction Company entered into a 
West Valley Jr. High School, located in Uintah County, State of Utah. Peters 
& Company (Respondent) subsequently entered into a subcontract with 
Appellant to provide labor and material for the requisite painting of the 
improvements under ABCO's general contract. Respondent performed said 
services .null v\as suhsciiiit'nlI\ p.iul in lull under the subcontract, following 
completion of the work on or about April 9, 1 985 
Respondent, at the behest of Randy Green, supervising architect, 
work, consisting of the application of a brick sealer. Said bid was finalized at 
2,641.00. A Change Order was drawn up for the extra work in conformance 
the Change Order, along with the architect and the school district. Respondent 
had not been paid for the extra work and for that purpose brought suit in the 
uHiil below 1'iis iiit'iil loi the exlia wink becann due iiud tnuiii* on oi ibuiil 
August 1,1985. Respondent was awarded judgment in the amount of 
2641.00, with interest, together with 800.00 in attorney's fees by Judge 
Hammond. Appellant appeals from this judgment. 
Additional facts and facts in controversy: Appellant contends that they had "no 
knowledge that Respondent was going to seal the bricks. Appellant's brief, 
p, 5) Yet, as mentioned before, Appellant signed the Change Order. 
dust that appeared to be from the sanding of the dry wall had been sealed into 
the brick" by Respondent. (Appellant's brief, p. 6) Substantial evidence was 
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presented at trial to support the conclusion that the sealant had been applied to 
clean surfaces upon approval of the architect and that the dust was either from 
a natural accumulation due to sanding of drywall, sweeping of dust, etc. after 
the sealant had dried, or dust from the same sources having accumulated on the 
surface of the still wet sealant. (T. 119,124-125) The stains mentioned in 
Appellant's Brief were due in part to a leak in the roof of the structure and 
were sealed only after the architect approved their sealing. (T. 111) 
Appellant has consistently confused payments made to Respondent 
under the subcontract with the amount due under the Change Order for the 
extra work of sealing, which was separate and apart from the subcontract. The 
last payment under the subcontract was by check for 931.00 and constituted 
payment in full. By confusing this last payment under the contract with the 
separate amount due under the Change Order, Appellant hopes to convince this 
court that Accord and Satisfaction applies to the monies due under both the 
subcontract and the Change Order. Respondent never considered payments 
made under the subcontract to be payments made under the Change Order. 
Respondent consistently submitted separate statements for the money due 
under the subcontract and that due pursuant to the Change Order. (See 
Addendum A) Mr. Fankhauser, appearing for Respondent (Plaintiff in the 
court below) made it clear from the beginning of the trial below that 
Respondent was not suing for any amount due under the subcontract, but was 
suing exclusively for the 2641.00 owing on the extra work. (T. 5) The fact 
that Respondent was making no claim under the subcontract is supported by 
the record. (T. 21, 107) 
The check made to Respondent for 931.00 (See Addendum B) had the 
word "full" circled on the back of the check, meaning, according to Appellant, 
that the check was to be considered payment in full. Respondent understood 
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that the check was for payment of the balance due under the subcontract (T. 
46,176) and not for payment under the Change Order. Respondent never 
entered into any agreement on foregoing payment due on the extra work (T. 
40) with reference to the 931.00 check. Appellant further understood that 
there were separate claims being made by Respondent, one under the 
subcontract and another pursuant to the Change Order. (T. 25-26) 
Furthermore, the record is not clear as to whether the word "full" was circled 
before the check was cashed or afterward. (T. 46, 54) 
This Court should note, with specific regard to Appellant's factual 
assertions made in the second full paragraph of Appellant's Brief on page 7, 
that Appellant acknowledges that the telephone call made in July or August by 
Respondent to Appellant was made "with the express intent of settling the 
matter of the balance due on the contract." (Appellant's Brief p. 7, T. 23-25, 
44) Respondent at all times maintained that there were two separate payments 
owing, one under the contract (subcontract) and another under the Change 
Order. Appellant, in the same paragraph, then links that telephone call to 
another reference in the transcript concerning the offset for 971/2 hours 
claimed by Appellant, citing pages 152 & 153 of the transcript. There is no 
evidence to support the assertion that the 971/2 hours of claimed offset were 
ever discussed during that phone call. There is no evidence in the record to 
support the assertion that the July/August phone call was made for any other 
purpose than to settle the two separate accounts under the subcontract and the 
Change Order. Respondent invites the Court to examine carefully the pages in 
the transcript cited by Appellant in this paragraph. Payment for work 
performed under Change Orders was made by the School District to Appellant, 
pursuant to provisions made in the general contract, which made provision for 
4 
extra work up to 10,000.00. (T. 98-102) The extra work performed was 
ultimately approved by the architect. (T. 96) 
Judgment below was awarded for the amount due under the Change 
Order only, as evidenced by the fact that the amount was identical to mat due 
for the extra work, that is 2641.00. (See Addendums E (p. 2) and C) The 
Findings of Fact and Conclusions of Law specify that Respondent "has been 
paid for the labor performed and materials furnished [under the subcontract] 
except for the extra of sealing the walls. There remains due and owing to 
Plaintiff the sum of 2641.00 as of August 1, 1985." (Addendum D, p. 3, 
italics added) 
Appellant's allegation that the delay in sealing the walls "was stopping 
other subcontractors from continuing their work" (Appellant's Brief, p. 11) is 
totally unsupported by the record. 
All attorney's fees were claimed under and awarded under provisions of 
the labor and material bond, and the bonding statute (Utah Code Ann. 14-1-1, 
et. seq.) and not under the general contract or the subcontract. (T. 140-141) 
ARGUMENT 
I 
RULE 8(C) REQUIRES THAT ACCORD AND SATISFACTION BE 
PLEADED AS AN AFFIRMATIVE DEFENSE, EITHER IN THE 
PLEADINGS OR AT TRIAL PUSUANT TO RULE 15(B). 
A. Accord and satisfaction is an affirmative defense under Rule 8(c), 
Utah Rules of Civil Procedure. Appellant failed to plead accord and 
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satisfaction in its answer to the complaint, or in any other pleading prior to trial 
in this matter. 
B. Rule 15(b) Utah Rules of Civil Procedure allows a party to amend 
the pleadings to conform to evidence by making a motion to do so during the 
course of the trial. Appellant failed to do so. 
C. Appellant cannot raise the defense for the first time on appeal. The 
fact that Appellant has brought this appeal under these conditions illustrates the 
complete frivolity of this appeal. This Court should dismiss the appeal 
forthwith. However, Respondent is willing to present its brief of the issues 
raised on appeal for the Courts further guidance. 
II 
THE DOCTRINE OF ACCORD AND SATISFACTION IS INAPPLICABLE 
TO THE MONIES DUE TO RESPONDENT UNDER THE CHANGE 
ORDER. 
A. The elements of accord and satisfaction were set forth by the Utah 
Supreme Court,to wit: 
1- The substitute agreement supporting the accord and satisfaction 
must be supported by legal consideration. (Cannon v. Stevens School of 
Business. Inc.. 560 P. 2d 1383 (Utah 1977)) 
2- The substitute agreement must be supported by mutual assent 
or a meeting of the minds by the parties to the agreement. (Cannon at 1386) 
3- Payment made pursuant to the accord and satisfaction "must 
result from declarations of such a clear nature as to assure that the parties are 
aware of the extent and scope of such an agreement. (Messick at 1277). 
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Accord and satisfaction is an affirmative defense and as such requires 
the party claiming the defense to meet the burden of proof "as to every 
necessary element." (Messick v. PHD Trucking Service. 615 P. 2d 1276 
(Utah 1980) at 1277, Tates. Inc. v. Little America Refining Company. 535 P. 
2d 1228 (1975), Ralph A. Badger & Co. v. Fidelity Building & Loan Ass'n.. 
75 P. 2d 669 (Utah 1938), 6 Corbin on Contracts §1280 (1962)). Appellant 
bears the burden of proving that a new agreement was reached which provided 
for the combining of monies owed under the subcontract with those owed 
under the Change Order. No evidence has been presented by Appellant, in the 
brief or at trial, that both parties intended to combine the monies owed under 
the subcontract with those owed under the Change Order. No evidence has 
been presented by Appellant that there was legal consideration for such an 
agreement. No evidence has been presented by Appellant that there was 
mutual assent for the modification of the subcontract and Change Order into a 
single integrated agreement. Therefore, the payment made pursuant to the 
alleged accord and satisfaction by means of the 931.00 check did not "result 
from declarations of such a clear nature as to assure that the parties are aware of 
the extent and scope of such an agreement. (Messick at 1277). There simply 
was no accord and satisfaction for the court to rule on at trial, had there been a 
motion to alter the pleadings to conform to the evidence. 
There was, in contrast to Appellant's assertions, ample evidence to 
support the trial court's conclusion that there was no accord and satisfaction 
with regard to the 2641.00 owing under the Change Order. Respondent's 
testimony as well as the billing statements mailed to Appellant confirm the 
conclusion that there was no mutual assent to, or even a discussion of, an 
accord and satisfaction. To have found an accord and satisfaction, the trial 
court would have moved contrary to the great weight of evidence against such 
7 
a determination. Having failed to meet its burden of proof below, this Court 
should dismiss the present appeal. 
m 
THE JUDGMENT AWARDING 2641.00 TO RESPONDENT WAS 
EXCLUSIVELY FOR THE MONIES DUE UNDER THE CHANGE 
ORDER: 
Appellant confuses the amount awarded in judgment (2641.00 plus 
interest) with Respondent's claimed offset of 2660.00 for preparatory work 
done on the metal doors. Respondent made clear from the very outset of the 
trial that suit was brought only for the recovery of the 2641.00 due and owing 
under the Change Order. Mr. Fankhauser clarified this point in his opening 
statement" 
" [T]he extra (under the Change Order) had not yet 
been paid for, on the representation that the 
contractor had not received payment from the school 
district (a point later proved false at trial). And that 
is what the gist of this lawsuit is really about. 
The extra has not been paid for to this date, 
and that's what we're suing for. (T. 5) 
Appellant states in its brief that "the trial court awarded Respondent 
2641.00/or the preparatory work done on the metal doors". (Appellant's Brief 
at 14) The Findings of Fact and Conclusions of Law, together with the 
Judgment render such conclusions fictitious. Paragraph 7 of the Findings of 
Fact states: 
7. The labor performed and material furnished in 
applying sealer to the auditorium side walls, halls, 
rooms 101, 102, 103,104, 108, and 109, the music 
room and sorting room, amounted to 2641.00. The 
work was substantially completed on or about 
March 5,1985. (Addendum D at 3) 
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Paragraph 10 of the Findings of Fact states: 
10. Plaintiff [Respondent] has been paid for the 
labor performed and materials furnished exceptfor 
the extra of sealing the walls. There remains due 
and owing to Plaintiff the sum of 2641.00 as of 
August 1,1985. (Addendum D at 3) 
Paragraph 2 of the Conclusions of Law states in part: 
2. There is due and owing to Plaintiff for labor and. 
materials for the extra work of sealing the walls the 
sum of 2641.00. (Addendum D at 5) 
Paragraph 3 of the Conclusions of Law states in part: 
3. Judgment should be entered against Defendants 
ABCO Construction Company, inc., Fred A. 
Morton Company and American Casualty Company, 
in favor of Plaintiff in the sum of 2641.00. 
(Addendum D at 5) 
Paragraph 1 of the Judgment incorporates language and figures used in 
the Findings of Fact and Conclusions of Law concerning the amount of money 
to be awarded: 
1. Plaintiff be and is hereby awarded judgment 
against Defendants ABCO Construction Company, 
Inc., Fred A. Morton and American Casualty 
Company for the sum of 2641.00. (Addendum E at 
2) 
Appellant's argument that the 2641.00 awarded in the Judgment was for 
the work on the metal doors is contrary to the specific language of the Findings 
of Fact and Conclusions of Law. 
IV 
SPECIFICATIONS IN THE SUBCONTRACT CALLING FOR THE 
CLEANING OF SURFACES ETC., DO NOT "MAGICALLY" RENDER 
THE SEALING OF THE BRICK WALLS A TERM OF THE 
SUBCONTRACT 
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Appellant confuses the language in the subcontract requiring cleaning of 
surfaces with the fact that the sealing of the brick walls was an extra not 
specified in the terms of the subcontract. With respect, Appellant is so 
confused with regard to the facts of this case that point three of its brief makes 
no sense whatsoever. Appellant believes that because surfaces had to be clean, 
dry etc. in accordance with the specifications of the subcontract and because 
the brick had to be clean, dry, etc. before the application of the sealant, that 
somehow the sealing of the brick was not an extra, but was an explicit term of 
the subcontract. Respondent has attached a copy of the subcontract 
(Addendum F) for this Court's perusal. There is no mention of sealing the 
brick made anywhere in its contents. In fact, Appellant admits that the sealing 
was not part of me original contract (either the general contract or the 
subcontract). Appellant's brief states: 
Earlier in the year, the Architect had asked 
Appellant when the brick walls were going to be 
sealed. The Appellant responded that they were not 
to be sealed. When the Architect asked why not, 
Appellant explained that the sealing of the bricks was 
not part of the contract." (Appellant's Brief at 5. and 
at 17) 
Respondent is understandably confused since Appellant states in the summary 
of facts that the sealing was not part of the contract and then spends a page and 
one half of its brief trying to convince this Court that the sealing was part of the 
contract and was therefore covered by the 931.00 check. The fact is that the 
sealing was not part of the contract (T. 145-146) and was therefore treated as 
an extra and handled through a Change Order. The question naturally arises, if 
Appellant believed that the sealing of the bricks was part of the original 
contract, why did Appellant sign a Change Order authorizing the sealing as an 
extra? Furthermore, the argument that the sealing was part of the original 
contract was never made at trial, but was probably a later thought by Appellant. 
There is no evidence in the record that supports Appellant's allegation that there 
was any discussion with the architect determining that the sealing was not part 
of the contract and the court should note the absence of any reference by 
Appellant in its brief to the record or the transcript on this point. Both 
Appellant and Respondent knew that the sealing was an extra (see Architects 
testimony at T. 63-65, and especially Mr. Neff s testimony at T. 160), not 
contemplated specifically in the subcontract and was not covered by the 931.00 
check, but was billed separately and was to be paid separately. Appellant 
cannot now confuse the facts in this matter by claiming that the sealing was 
part of the contract but wasn't part of the contract to suit Appellant's own 
purposes in this appeal. Therefore, Appellant's point three which claims that 
"the extra work for which Respondent made a claim was actually work 
contained in the contract" is devoid of merit. 
V 
THE MONEY CLAIMED FOR EXTRA WORK WAS PART OF THE 
ORIGINAL GENERAL CONTRACT BETWEEN APPELLANT ABCO 
CONSTRUCTION AND THE SCHOOL DISTRICT. 
The architect testified that the sealing work was to be paid for by the 
general contractor out of a 'finish allowance' account provided for by the 
general contract itself. Randy Green, supervising architect of the project, 
provided key testimony on this point: 
Q (By Mr. Fankhauser to Mr. Green) I notice there 
are some figures down here to the right, some 
$10,000 items; was that prepared by your office? 
Exhibit 15. 
A Yes. Now, this price was taken out of a finish 
allowance. This is an amount of money that we had 
the general contractor include in his bid to cover 
contingency items. 
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Q I see. So— 
A So, what it shows is, first of all, that we had a 
$10,000 allowance, we had previously used 
$3,351.15 of that, and we were going to use another 
$2641 of that. 
* * * 
Q In this particular case, the owner had a finish 
allowance of some $10,000? 
A That's right. 
Q And this particular extra was charged against 
that allowance', is that correct? 
A That's correct. 
Q In the contract? 
A That's correct. (T. at 66-67) 
There was therefore no need for the Respondent and the Appellant to enter into 
a separate subcontract for the sealing. The very purpose of the finish 
allowance and the change order was to provide for such contingencies without 
having to either negotiate a separate contract with the general, or to trouble the 
school district every time an extra brick had to be ordered or some other extra 
provided in materials or labor until the $10,000 was exhausted. (T. 69-70) 
Mr. Green testified that only some $3,350 of the finish account had been used 
and that the sealing was to be charged against the almost $6,650 balance. 
As a matter of fact, the project had experienced several delays that were 
costing ABCO Construction both time and money. Problems were 
encountered early on in the project concerning the hardware that was to fit the 
metal doors, and extra work performed by the drywaller resulting in additional 
delay and expense to Appellant. (T. 103-110, 132-135,144) Appellant likely 
anticipated to recoup some of the monetary losses thus sustained by offsetting 
them with the unused balance of the finish account. This Court should note 
that Appellant objected to the payment of the extra from the finish account 
because he couldn't claim any additional overhead an profit thereby. (T. 162-
163) 
Appellant's 'liability' for the payment of the $2641 to Respondent was 
not therefore dependent upon the formation of an additional subcontract to 
cover the sealing, since it was provided for via the finish account. Appellant 
apparently regrets having lost an additional $2641 from the finish account 
which would have odierwise been clear profit following the termination of the 
project. 
VI 
THERE WAS NO VALID OFFSET OF 97 1/2 HOURS AT $20 / HOUR. 
Mr. Neff s testimony proved unsupportive of a finding of an offset by 
the court below. With regard to the 97 1/2 hours Appellant claims, there was 
no evidence to support the amount of time claimed or that the $20 per hour was 
justifiable. Mr. Neff testified that he didn't know how many workers had been 
used to strip the sealant. He further testified that he didn't pay all of his 
employees $20 per hour. How then was the trial court to determine the validity 
of the claimed offset? If the secretary-treasurer of ABCO and supervisor of the 
contract for ABCO Construction (Mr. Neff) could not validate the offset 
sought then it is unreasonable for the court below to be required to do so. 
Furthermore, the court simply weighed that evidence and found it 
unconvincing and, to the contrary, determined that the evidence presented 
against the claim was convincing, as is the courts prerogative. 
VII 
ATTORNEY'S FEES WERE CORRECTLY AWARDED PURSUANT TO 
THE BOND PROVIDED BY AMERICAN CASUALTY COMPANY OF 
READING PENNSYLVANIA (ADDENDUM G). 
Appellant persists in distorting the facts as they were presented at the 
trial. Mr. Fankhauser's testimony clarifies this point: 
Q (By Mr. Dorius to Mr. Fankhauser) I'm trying 
to determine where it (the contract) provides for 
attorneys fees. 
A Mr. ~ it provides for the attorney's fees in both 
cases (under the bond and under the contract), 
where you have to enforce the contract; however, 
the attorney's fees are based upon the bonding 
statute, Mr. Dorius, which provides that attorney's 
fees are awarded against the bonding company in 
this particular matter, if we're the successful party, 
and its 14-1-16,1 believe is the correct section. (T. 
140-141) 
The court determined that attorney's fees were proper under the bonding statute 
as the Findings of Fact, paragraphs 12-13, states. Paragraph 4 of the 
Conclusions of Law specifies the bonding company as the source of the 
attorney's fees as does paragraph 2 of the Judgment. Appellant states in its 
brief (p. 15) that "[h]ad the court properly ruled that there was an accord and 
satisfaction, neither the award for preparatory work (being confused again with 
the award for the extra work under the Change Order) to the doors nor the 
award for attorneys fees would have been granted." That of course is true, but 
Respondent wouldn't be involved in this appeal either then, truly? The fact of 
the matter is that there was no accord and satisfaction as proven by the lack of 
evidence "supporting" that defense and the fecundity of evidence refuting it, 
and that attorneys fees, not under the contract, but under the bonding statute, 
were appropriate. 
SUMMARY OF ARGUMENT 
This appeal should be dismissed, with costs, since Appellant failed to 
raise accord and satisfaction as an affirmative defense in the pleadings or at 
trial. Appellant now attempts to raise the issue for the first time on appeal. 
This it cannot do. 
The record below supports the trial court's conclusion that there was no 
accord and satisfaction regarding the payment of $2641 under the Change 
Order. There was no legal consideration for such a settlement, there was no 
meeting of the minds concerning an accord and satisfaction, nor was there any 
mutual assent. Since the doctrine of accord and satisfaction functions as an 
affirmative defense, Appellant bore the burden of proof in the court below and 
failed to carry that burden. The trial court correctly determined that there was 
no accord and satisfaction. 
The $2641 awarded in judgment was based upon Respondent's valid 
claim for monies due and owing under the Change Order for sealing the brick 
at the project. The amount was not based upon an alleged claim for the 
expense involved in preparing the metal doors for painting. This is well 
supported by the Findings of Fact, Conclusions of Law and the Judgment. 
Appellant claims in point three of its brief that the sealing of the bricks 
was part of the subcontract or general contract awarded Respondent. Such an 
assertion cannot be supported in any measure by the evidence, and to the 
contrary, in the statement of facts and point four of its brief, Appellant 
specifically states that the sealing of the bricks was not part of the contract. 
This point is well documented in the record below, especially by Appellant's 
own witness, Mr. Neff. The sealing of the bricks was, and had always been 
an extra not contemplated specifically in the general or sub contracts, but had 
been provided for generally through the establishment of a 'finish account' of 
$10,000 in the general contract. Since such extras were already provided for 
in the general contract, negotiations for the sealing of the brick formed a 
separate addendum in the form of an extra to the subcontract. 
The trial court correctly set aside Appellant's claim for an offset against 
the monies owed under the Change Order for the sealing of the brick. There 
simply was no solid evidence provided to support such a determination. Mr. 
Neff, Appellant's main witness below on this point, failed to convince the 
court of the validity of the offset. Mr. Neff, although secretary-treasurer of 
ABCO Construction and principal of the project on ABCO's part, was unable 
to provide details of the offset. He didn't know how many workers had been 
involved in the offset work and stated that not all of them would have been 
paid $20 an hour in any event. Appellant must not forget that it bears a burden 
of producing evidence in these matters, and that it has failed to meet that 
burden. 
CONCLUSION 
There should be no remanding of this case. It is clear that the court 
below made reasonable determinations of fact and law based on the evidence 
presented at trial. It is equally clear that Appellant's true complaint is that it 
failed to meet the burden of proof proscribed by law. 
Respondent prays that this appeal be dismissed forthwith with costs and 
any other relief that this court deem proper pursuant to Rules 33 and 34, Utah 
Rules of Appellate Procedure. 
Respectfully submitted this cP! day of July, 1987. 
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iirjnraim H. FanJchauser 
660 South 200 East Suite 100 
Salt Lake City, Utah 84111 
CERTIFICATE OF MAILING 
I certify that a true and correct copy of the foregoing brief was mailed, 
postage prepaid, to Dale M. Dorius, Attorney for Appellant, P.O. Box U, 29 
South Main Street, Brigham City, Utah 84302. 
Epjaraim H. Fankhauser 
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ADDENDUM A 
Billing statements mailed by Respondent to Appellant ABCO Construction 
Company, Inc. 
$U*~&~~ A INVOICE 
1796 
ABCO Construction 
Route 1 Box 116 
Corrirme, Utah £4307 
June 1, IOCS 
Date 
P A I N T I N G & D E C O R A T I N G 
1124 S o u t h R i c h a r d s S t r e e t * S a l t L a k e C i t y , U t a h 84 1 1 5 * 8 0 1 - 3 5 5 - 2 5 0 0 
Re: West Jr. High School Roosevelt, Utah 
Balance past due on contract: 
Brick Seal extra 
Total Past Due: 
S1.013.S6 
2,780.00 
S3,793.86 
He r^Uyj„u^M>-±y^^^^i^mil-^ 
Plalr.ttff'3 Exhibit # £ 
CE3e # Xl>L\)61*0 
Date Jf^M'-'fffr 
By XhlAAtl Ukj»Jr fe. 
Invoices Due Upon Receipt % Maximum Interest Charged per Month on Unpaid Accounts 
INVOICE 
S55£-
17 9C 
AL CO Construction 
Route 1 Box lib 
Ccrrine, Utah £4307 6/19/8: 
Date 
P A I N T I N G & D E C O R A T I N G 
1124 S o u t h R i c h a r d s S t r e e t « S a l t L a k e C i t y , U t a h 8 4 1 1 5 - 8 0 1 - 3 5 5 - 2 5 0 0 
RE: WEST JR. HIGH SCHOOL ROOSEVELT. UTAH 
BALANCE . DUE ON CONTRACT: 
BRICK SEAL EXTRA: 
$1,oi3.se 
$2,780.00 
TOTAL PAST DUE $3,793.SC 
Invoices Due Upon Receipt $ Maximum Interest Charged per Month on Unpaid Accounts 
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ADDENDUM B 
Check from ABCO Construction Company, Inc. to Respondent. 
ABCO CONSTRUCTION 
ROUTE 1, BOX 116 
CORINNE, UTAH 84307 
PHONE (801) 744-2281 
71 £* /bjsfUaJ-' -TArfv-
REMITTANCE ADVICE 
r n ;
v 
.TO i 
E ORDER 
O F ^ g/^ ^ L 'Z * ' 
FIRST INTERSTATE BANK of Utah 
SUGAR HOUSE OFFICE SALT LAKE CITY, UT 84106 
31-
12-6946 
^> -Dollar** J?/> trt— 
ABCO CONSTRUCTION 
IPQOE,cm6««* «:i2»iODo?e^«: o& osaau w /oooooqi ioa 
=—fpf.i!W3 - * A/I* 
-;c -*'**' 
PAT A»Y BAKX P U . • ? • • 
- WTEBSTATiBIL9fBT.|va 
air UKE crn. OTM i ^ # 
1
 SB Ki 
?2=ag s&i;?!*:?: 
~~ tf !sJu*t:: 
. bv g? 
IBS 
< 
«* • 
3 3 
3 _ 
Off 
2 
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ADDENDUM C 
Change Order authorizing sealing of brick by Respondent. 
r\P*JvUU**»> 
CHANGE 
ORDER 
AIA DOCUMENT C701 
X 
Distribution to: 
OWNER 
ARCHITECT 
CONTRACTOR 
FIELD 
OTHER 
• & 
a 
• 
• 
LSI Plaintiffs Exhibit # — 
yioo/hiff? W * 4 « TT 
Date 
By -
^ 1>W^U 
\hhJ U\otL 
J2 
PROJECT: WEST JR . HIGH SCHOOL 
(name, address) East U .S . HIGHWAY 
Roosevelt, Utah 
TO (Contractor): 
r 
L 
ABCO CONSTRUCTION 
Route 1 , Box 116 
Corrine, Utah 84307 
CHANGE ORDER NUMBER: G-5 
INITIATION DATE: March 6, 1985 
— | ARCHITECT'S PROJECT NO: 4510283 
CONTRACT FOR: General Construction 
| CONTRACT DATE: March 5, 1934 
You are directed to make the following changes in this Contract: 
1 . Add one coat of Chem-Stop brick sealer to interior brick walls: 
a. To ceil ing height in rooms 101, 102, 103, 104 (new br ick) , 108, 
109, 119 and 122. 
b. To elevation 107'-4" in Rooms 110, 113, 114 and 115. 
Price as approved by telephone conversation between Randy Green (DLRA) and 
Ted Peters (Peters & Co.) 2/22/8S" and authorized by Dirk Harris (Uintah 
School Distr ic t ) 2 / 2 2 / 8 ^ ^ 
' • ~ Add $2,641.00 
SUMMARY: 
Finish Allowance $ 10,000.00 
Less Previous Changes - 3,351.15 
Less This Chanae - 2,641.00 
REMAINING ALLOWANCE $ 4,007.85 
Not vaiid until signed bv both the Owner and Architect. 
Signature ot the Contractor indicates his agreement herewith, including any adiustment in the Contract Sum or Contract Time. 
The original (Contract Sum) (<m^KWMttX90Utt(XXX8 was $ 1 , 0 0 9 , 2 3 3 .0C 
Net change by previously authorized Change Orders $ ( 308 ,495 67 
The (Contract Sum) (<gmttftf*X&£Xtt)fflXXXlt prior to this Change Order was $ 700,737 32 
The (Contract Sum) (K&XttHtestiWiSXiXuaKKgajt) will be (toXHSSietf* (d&tX&X&fi (unchanged) 0C 
by this Change Order $ 
The new (Contract Sum) (£MMK^«Ms ,iHi!uX)OOi« including this Change Order will be . . . $ 7 0 0 , 7 3 7 .33 
The Contract Time will be (iXX&($0) (Oft&K&X (unchanged) by ( 0 ) Days. 
The Date or Substantial Completion as of the date of this Change Order therefore is 
Authorized: 
DANA LARSON ROUBAL & ASSOC. ABCO CONSTRUCTION ._ UINTAH HIGH SCHOOL 
*CTeTt So. Temple TOg^'Box 116 S O T e s t 200 South 
"sTd? UT 841Q]^ - * ^ootevel t , Utah ^ r r f a 5 ! , Utah 84078 
B V - ^ ^ ^ ^ - ^ *r<^^Afi^^ BY ^ g ^ g ^ h'L 
DATE \JxZ^S/zSXzr PATE 7-/2- *~f"> DATE 7// *f> A^r^ 
A!A DOCUMENT G701 • CHANGE C APRIL 1978 EDITION • AIA* • © 1978 
THE AMERICAN INSTITUTE OF ARCHITEC EW YORK AVE., N.W.. WASHINGTON, D.C 20006 G/01 —1978 
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ADDENDUM D 
Findings of Fact and Conclusions of Law, Civil Case No. 86 CV 067. 
E. H. FANKHAUSER 
Bar No. 1032 
Attorney for Plaintiff 
660 South 200 East, Suite 100 
Salt Lake City, Utah 84111 
Telephone: 534-1148 
CIRCUIT COURT, STATE OF UTAH 
UINTAH COUNTY, VERNAL DEPARTMENT 
PETERS & COMPANY, INC., 
a Utah Corporation, 
Plaintiff, 
vs. 
ABCO CONSTRUCTION, INC., 
BRANSON G. NEFF, FRED A. 
MORTON & COMPANY, AMERICAN 
CASUALTY COMPANY OF READING 
PENNSYLVANIA, DANA LARSON 
ROUBAL & ASSOCIATES, INC. 
Defendants. 
Trial of this action was held at a regular term of the 
above entitled Court, pursuant to notice, November 24, 1986 
without jury, before the Honorable Whitney D. Hammond. 
Plaintiff corporation was represented by its attorney, 
E. H. Faikhauser. Defendants' ABCO Construction, Inc., 
Branson G. Neff, Fred A. Morton & Company, American Casualty 
Company of Reading Pennsylvania and Dana Larson Roubal & 
Associates were represented by their attorney, Dale M. 
V 
C/y 
Oy 
(jrffic/f 
w
 ' • ' " . - • : -
' • • . " • • 
^ a • 
j 
-.' "> 
'
q>986 
• » 
* 1 • 
* FINDINGS OF FACTS 
AND CONCLUSIONS OF LAW 
Civil No. 86 CV 067 
* 
* 
* 
* 
Dorius. Each of the parties presented witnesses that were 
duly sworn and testified; and each of the parties presented 
evidence to the Court which was received and adduced by the 
Court; and the matter having been argued and submitted to the 
Court for its determination and decision; and the Court, 
having considered the testimony and evidence presented, being 
fully advised in the premises and for good cause appearing 
finds as follows: 
FINDINGS OF FACT 
1. Defendant, ABCO Construction Company, is a Utah 
Corporation and as such entered into a contract with the 
Uintah County School District to construct improvements at 
the West Valley Jr. High School located in Uintah County, 
State of Utah. 
2. Peters & Company entered into a subcontract 
agreement in writing with Defendant, ABCO Construction 
Company, to provide labor and material for the painting 
required to be done in connection with the construction of 
the auditorium addition at the West Jr. High School under 
ABCO's contract with Uintah County School District. 
3. Plaintiff, Peters & Company, performed services, 
labor and furnished material to do the painting under its 
subcontract at the agreed price of $9,305.00. 
4. Peters & Company, at the time the work was 
performed, was a licensed painting contractor with the State 
-2-
of Utah. 
5. The work performed by Plaintiff under its original 
subcontract was completed on or about April 9, 1985 and met 
the standards in the industry. 
6. Plaintiff, at the request of Randy Green, the 
supervising architect, submitted a bid to do extra work 
consisting of sealing brick walls, which bid was accepted by 
the architects, ABCO Construction, the contractor and the 
owner, Uintah County School District. 
7. The labor performed and material furnished in 
applying sealer to the auditorium side walls, halls, rooms 
101, 102, 103, 104, 108 and 109, the music room and sorting 
room, amounted to $2,641.00. The work was substantially 
completed on or about March 5, 1985. 
8. A portion of the work was unacceptable to the 
architect. Plaintiff performed the required corrective work, 
which was approved and accepted by the architect, and the 
extra of sealing the walls was completed on or about April 1, 
1985. 
9. Defendants have the burden of showing what work, if 
any, did not meet standards in the industry and present 
evidence of any claimed off sets. 
10. Plaintiff has been paid for the J.abor performed and 
materials furnished except for the extra of sealing the 
walls. There remains due and owing to Plaintiff the sum of 
$2,641.00 as of August 1, 1985. 
11. ABCO Construction, and the owner, Uintah County 
School District, signed the change order for the extra of 
sealing the walls on or about July 12, 1985. Payment for the 
extra to Plaintiff became due and payable on or about August 
1, 1985. 
12. Defendant, Fred A. Morton Company, as agent for 
American Casualty Company, provided a payment and performance 
bond as required by Title 14-1-14, Utah Code Annotated, as 
amended, to insure payment for all labor and materials in 
connection with the construction of the auditorium addition 
at the West Jr. High School, Uintah County, Utah, under the 
contract between ABCO Construction Company and the Uintah 
County School District. 
13. Plaintiff sent several statements to Defendant, 
ABCO Construction Company and Dana Larson Roubal & Associates 
for payment of the extra owing to Plaintiff. Demand was made 
upon ABCO Construction on or about August 26, 1985 and on or 
about November 29, 1985. Plaintiff has incurred costs and 
attorney's fees in connection with the bringing and 
prosecution of this action. A reasonable sum to be awarded 
Plaintiff as attorney's fees is $800.00. 
14. Defendants', Branson G. Neff, individually and Dana 
Larson Rouball & Associates were not parties to the s?.id 
contract between Plaintiff and ABCO Construction for the 
painting and the extra of sealing the walls. 
From the foregoing Findings of Fact the Court concludes 
as follows: 
CONCLUSIONS OF LAW 
1. Defendant, ABCO Construction, Inc., contracted with 
Plaintiff to perform labor and furnish materials in doing 
painting work in connection with the construction of the 
auditorium addition at the West Jr. High School. 
2. There is due and owing to Plaintiff for labor and 
materials for the extra work of sealing the walls the sum of 
$2,641.00, with accrued interest at the legal rate of 10% per 
annum from August 1, 1985. 
3. Judgment should be entered against Defendants, ABCO 
Construction Company, Inc., Fred A. Morton Company and 
American Casaulty Company, in favor of Plaintiff in the sum 
of $2,641.00 plus accrued interest from August 1, 1985 to 
November 30, 1986 at the rate of 10% per annum in the amount 
of $352.50. 
4. Plaintiff should be awarded judgment for attorney's 
fees against Defendants, ABCO Construction Company, 
Fred A. Morton Company and American Casualty Company, 
in the sum of $800.00. 
5. Plaintiff should be awarded judgment for its costs, 
together with post judgment interest at the rate of 12% 
per annum from the date of judgment until the judgment is 
-5-
paid in full. 
TL DONE IN OPEN COURT this ,^?Q day of December, 1986 
BY THE COURT: 
^ L £ 
IITNEY D. HAflMOND 
CIRCUIT JUD 
MAILING CERTIFICATE 
I certify a true and correct copy of the foregoing was 
mailed to Dale M. Dorius, Attorney for Defendants, P.O. Box U 
Brigham City, Utah 84302 in accordance with Rule 2.9, Rules 
of Practice, on this ^p^^ day of December, 1986. 
-6-
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ADDENDUM E 
Judgment, Civil Case No. 86 CV 067. 
^mu«M^ t 
E. H. FANKHAUSER 
Bar No. 1032 
Attorney for Plaintiff 
660 South 200 East, Suite 100 
Salt Lake City, Utah 84111 
Telephone: 534-1148 
CIRCUIT COURT, STATE OF UTAH 
UINTAH COUNTY, VERNAL DEPARTMENT 
PETERS & COMPANY, INC., 
a Utah Corporation, 
Plaintiff, 
vs. 
ABCO CONSTRUCTION, INC., 
BRANSON G. NEFF, FRED A. 
MORTON & COMPANY, AMERICAN 
CASUALTY COMPANY OF READING 
PENNSYLVANIA, DANA LARSON 
ROUBAL & ASSOCIATES, INC. 
Defendants. 
This cause came on for trial at a regular term of the 
above entitled Court, pursuant to notice, without jury, on 
November 24, 1986, the Honorable Whitney D. Hammond 
presiding. Plaintiff was represented by its attorney, 
E. H. Fankhauser. Defendants were represented by their 
attorney, Dale M. Dorius. Each of the parties presented 
witnesses that were duly sworn and testified; and presented 
evidence that was received and adduced by the Court; and the 
9? 
Or: MT 
OECO PJQ 86 
CHERYL 
BY. 
J 
* 
JUDGMENT 
* 
C i v i l No . 86 CV 067 
* 
* 
* 
matter having been argued and submitted to the Court for its 
determination and decision; and the Courtf after 
consideration of the testimony and evidence presented made 
and entered its Findings of Facts and Conclusions of Law, 
now, therefore, in accordance therewith: 
IT IS HEREBY ORDERED AND ADJUDGED AS FOLLOWS: 
1. Plaintiff be and is hereby awarded judgment against 
Defendants, ABCO Construction Company, Inc., Fred A. Morton 
Company and American Casualty Company for the sum of 
$2,641.00, together with accrued interest from August 1, 1985 
to November 30, 1986 at the rate of 10% per annum in the 
amount of $352.50. 
2. Judgment for attorney's fees for the use and benefit 
of Plaintiff's attorney against Defendants, ABCO 
Construction, Fred A. Morton Company and American Casualty 
Company in the sum of $800.00. 
3. For Plaintiff's costs of Court assessed at $218.75, 
said judgments to bear interest from the date hereof until 
paid in full at the judgment rate of 12% per annum. 
DONE IN OPEN COURT this ( QU day of December, 1986. 
BY THE^COURT 
:TNEY D. H 
CIRCUIT JU 
-2-
MAILING CERTIFICATE 
I certify a true and correct copy of the foregoing 
was mailed to Dale M. Dorius, Attorney for Defendants, 
P.O. Box U, Brigham City, Utah 84302, in accordance with Rule 
2.9, Rules of Practice, on this
 i0?i^ day of December, 1986. 
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ADDENDUM F 
Subcontract agreement between Appellant and Respondent. 
STANDARD SUBCONTRACT AGREEMENT • X^000^ 
I EXHIBIT " 6 w 
THIS AGREEMENT made this day 12 of Mnrch « 19 ™ • by and 
between P»*ftrfl ft Company . hereinafter called the Subcontractor and ABCO Construction
 t 
hereinafter called the General Contractor. | 
WITNESS, that the Subcontractor and the General Contractor for the consideration 
hereinafter namedf agree as follows: The Subcontractor shall furnish all of the 
, Painting 
Including but not limited to division 09900 of the specifications 
THE WORK hereinafter to be performed under this contract shall commence 
As directed by General Contractor 
AND SHALL be completed As directed by General Contractor 
IF THE WORK to be performed is not completed upon op before the above specified 
time9 the sum of 8200*00 Plus damages assessed by the owner & architect 
per calendar day thereafter will be paid the General Contractor by the Sub-
contractor as liquidated damages, the amount of which is agreed to be reason-
able* 
THE WORK TO BE PERFORMED on the below specified building and location as 
follows: Provide all labor material, equipment and services to complete 
installation of all painting. All addendums are part of this contract* 
A3fc»eri»tey<i»^ 
AS PER GENERAL CONTRACT PROJECT MANUAL Alternates 6-1 and G-5 are part of 
this contract. (AS STATED IN BID SERVICE BID) 
EXHIBIT "' B " 
. .trtt atxtx*arx» with tr» pu^ Dana Larson Roubal & Associates 
rtrtacwtttruetionof West J r . High School Auditorium Addition 
f Uintah County School District owner, 
r which construction tha General Contractor hat tha prima contract with tha ownar; together with all addenda or authorized changes issued prior to the data of execution of 
lis agreement. 
-IE ABOVE ITEMS OF WORK §f Ilatad for tha purpoee of clarifying their Inclusion In this subcontract as thay, for various raasoni, may not hava been included in the 
ens or technical epedfloattons relating directly to this work, likewise, they may have been Included in the specifications but axcluded by this subcontractor in this bid 
so, Items may ba Ilatad for amphaais aa thay may already be included In the specifications and plans but ara sometimes unclear as to whether they ara included by this 
bcontractor and are therefore being listed for clarification In no way Is this list meant to be representative of ail work to be done by this subcontractor but, rmhf it is tor 
s purpose of Illustration and of clarifying certain items only. 
tE SUBCONTRACTOR AGREES that tha drawings and specifications ara Intended to supplement one another, and any work or materials or equipment shown or 
mttoned in one and not In the other shall ba furnished by the subcontractor without extra charge. The enumeration of said Items In this subcontract or In the 
scilicet lone shall not be construed to exclude other Items. The subcontractor agrees that the contractor shall have the right to interpret any conflicts between the 
iviaiona In this subcontract, tha drawings, or the specifications, or aa between either of them. 
IE SUBCONTRACTOR AGREES to furnish, without extra charge, all work, labor, materials and equipment not mentioned or shown, but generally included under this 
as of subcontract or fairly implied therein aa nsceeaary for the satisfactory completion of the project, and also any work, labor, materials or equipment of the kind herein 
ttracted for which may ba required to conform the work hereunder to comply with all laws, ordinances, orders, rules, regulations snd requirements of ail federal, state and 
micipai governments and appropriate departments, boards and officers thereof, and of the insurance organization having jurisdiction, or any other body or entity 
welting similar functions. Any specific reference in this subcontract to any law, ordinance, regulation, ruis, coda, or Ilka enactment shall be Interpreted to Include all 
endmenta, revisions, alterations, or suoueeeors implemented at any time before or during the performance of the Q^nurai contract or this subcontract. 
IT BECOMES NECESSARY to do any digging or removing of dirt, concrete, or overburden of any kind in order to oomplete the Subcontractor's part of the work. It shall 
conetrued to ba part of tha Contract and there shall ba no additional charges for such work. 
t becomes necessary to make any changee m order to comply with complete layout, then and in that event, the Subcontractor shall discuss the matter with the General 
tttractor before proceeding with tha work; however, any minor changes necessary, other than specifically shown, shall be done without extra charge. 
E SUBCONTRACTOR AGREES to be bound by tha terms of the prime contract agreement, construction regulations, general conditions, plans and specifications, local 
I federal employment regulations, equal opportunity and/or minority employment practices, and any and all other contract documents. If there be any, Insofar aa 
riloabte to thai subcontract agreement, and to that portion of the work herein described to be performed by the Subcontractor. 
E SUBCONTRACTOR AGREES to prosecute his work, and several parts thereof et such times and In such order aa the General Contractor considers neceeaary to keep 
same sufficiently in advance of the other parte of tha prefect work and to avoid any delay in the completion of the profect m a whole. 
he Subcontractor falls or rafuaaa to proceed with or to properly perform his work as directed by the General Contractor, or falls or refuses to properly perform or abide 
any terms, covenants, conditions, or provisions contained In this Subcontract or persistently or repeatedly fails or refuses to obey laws, ordinances, 
utatlona, or other codes of conduct, the General Contractor shall have the right to notify the Subcontractor by certified mail of the Subcontractor's failure to comply If 
General Contractor determines that Subcontractor has not remedied and cured the default or defaults in his performance within said seven (7) days, then the General 
itractor may, at his option, without leasing or waiving his rights and remedies against the Subcontractor's sureties and without prejudice to any other right he may be 
mad to hereunder or by taw, and after giving the Subcontractor three (3) days additional written notice, terminate this Subcontract and take possession of the work and 
materials, tools, equipment, and appliances of the Subcontract's work by whatever means, method or agency which the General Contractor may. in his sole discretion. 
ose or without terminating this Subcontract, the General Contractor may, at his option, without releasing or waiving his rights and remedies against the Subcontractor s 
sties and without prejudice to any other right the General Contractor may be entitled to hereunder or by law. take any steps the General Contractor deems advisable to 
ure any labor, materials, equipment, and services, and shall have a lien on and may take over ail of Subcontractor's equipment, tools, appliances and materials and may 
secute tha work to completion. In the event that tha General Contractor deems any of the foregoing remedies necessary, the Subcontractor agrees that he shall not be 
tied to receive any further payment until after the profect shall have been completed. Moreover, ail monies expended and all of tha costs, losses, damages and extra 
eneee Including all martapoment, administrative and other overhead and other direct and Indirect expenses (including attorneys fees) incurred by the General 
(tractor incident to such completion, shall ba deducted from the Subcontract sum herein stated, and If such axpenditures. together with said costs, losses, damages and 
a expenses exceed the unpaid balance of the Subcontract sum, the Subcontractor agrees to pay promptly to tha General Contractor, on demand, the full amount of such 
sts, including coats of collection, attorney's feea and mtereat thereon at the maximum legal rata of interest par annum until paid. 
General Contractor's determination of the Subcontractor's default or defaults and the General Contractor's decision as to the Subcontractor's failure to remedy and curs 
default or defaults upon notification of their exists*"*, m u e by the General Contractor In good faith under the belief thet a default or defaults existed under the terms 
lot and that the Subcontractor failed to remedy and < ore aaid default or defaults, shall ba conclusive as to tha General Contractor's right to proceed as herein provided, 
liability of the Subcontractor hereunder shall oxter*, to and include the full amount of any and all sums paid, expenses and loses Incurred, damages sustained, and 
nations eaaumed by the General Contractor In good faith under the belief that such payments or assumptions were necessary or required, whether actually necessary or 
tired or not, (a) in settlement, discharge or compromise of any claims, demands, suits, snd judgments pertaining to or arising out of the work hereunder. A sworn 
itzed statement thereof or the checks or other evidence of payment shad ba prime facia evidence of the fact and extent of the Subcontractor's liability. 
further agreed that the General Contractor shall hava tha right to pay tha Subcontractor's employees, agents, or others performing labor or supplying materials for or on 
lit of the Subcontractor, and charge the same to tha Subcontractor plus the coat of making the payments, and making such necessary deductions as required by law. 
• SUBCONTRACTOR SHALL only be entitled to an extension of time for performing and comniating the work pursuant to this Subcontract and only upon the same terms 
conditions end extension of time la allowable and only to the extent actually allowed to the Genera) Contractor by the Owner, or its representative, under the terms 
>e General Contract. 
/ damages to tha Pan ami Contractor for dalay cauaad by tha Subcontractor shall ba daductad by tha Oanaral Contractor from tha agraad Dftca for said work, eubfect 
mover, so tha option of tha Oenerej Contractor to terminate said Subcontract for dafauit as haraln aisawhara provldad. 
* Oanaral Contractor shall not ba liable to tha Subcontractor for dalay to tha Subcontractor's work by tha act, naglact or dafauit of tha Ownar, Oanaral Contractor or tha 
rchltact. or by rsaann of flra or othar casualty, or on account of riots or of strlkas, or othar comblnad action of tha workman or othars, or on account of any acts of God. or 
iy othar causa bayond Oanaral Contractor's control or on account of any drcumstanoas caused or contributed to by the Subcontractor; provided, however, notwithstanding 
tything etae contained herein, the Oanaral Contractor will ba liable to the Subcontractor for damages he Incurs as a result of any acts or failures to set by the Owner which 
Nays or suspends tha Subcontractor's work only to tha extant the Owner is liable lor such damages and wcHflly pays the General Contractor for such damagee, It being 
tpreesiy understood that tha only obligation tha Oanaral Contractor has to Subcontractor under this previse Is to pass on to the Ownar any claim Subcontractor has lor 
images or delays cauaad by Ownar and to pay to Subcontractor as a result of tha Subcontractor s claim for delays caused by tha Owner. 
"he Subcontractor expressly agrees that an extension of time shall constitute tha Subcontractor's sola and exclusive remedy should the Subcontractor be deieyed, interfered 
flth, dierupted, or hindered In hit work by tha General Contractor, in which case the General Contractor shall owe the Subcontractor therefore only an extension of time for 
ompietton equal to tha delay cauaad and than only If a written notice of delay Is made to the contractor within forty-eight (48) hours from the time of the beginning of tne 
letay, interference, disruption, or hindrance; and undar no circumstances shall the General Contractor be liable to pay to the Subcontractor any compensation tor sue* 
lenerai Contractor-caused delays. Tha Subcontractor acknowledges end egrees that the Subcontractor • failure to give a written notice of delay as prescribed herein 
onstltutes a waiver by tha Subcontractor to any exteneion of time for such dalay, disruption, interference or hindrance. 
rhe Subcontractor's written notice of delay must ba by certified mail and on a form provided by or suitable to the Generei Contractor and contain evidence establishing that 
he delay In completion of the work ertsee from unforeseeable causes bayond tha control and without the feult or negligence of the Subcontract. The General Contractor 
(hail ascertain the facts and tha extent of tha delay and extend the time for completing the Subcontract, when In his sole judgment and discretion an exteneion is 
ic^roprtate. Tha Oanaral Contractor's flndlnge shall be final and conclusive as to tha Subcontractor's entitlement for time extensions. 
THE GENERAL CONTRACTOR, may, at any time, on written order, without notice to the surety and without invalidating this Subcontract, make changes In the work hereto 
aontractad for and tha Subcontractor egrees to proceed with the work as directed by the Generei Contractor's written order. Any daim for an extension of time tor 
xvnpietion or for adfuetment of tha Subcontract orios shall ba resolved at the time the General Contractor directs performance of the extra or changed work end, In abeence 
of a written confirmation given/ by tha General Contractor of tha amount of such an extension or adjustment at the time such extra or changed work is ordered, it is 
Bxpreeefy understood that no such exteneion or adjustment is due the Subcontractor for performance of the changed or extra work. If the changed or extra 
work causes an Increase or decrease In tha Subcontractor's cost of performance of the Subcontract work, or In the time required for performance, within e reasonable ttma 
sfter the General Contractor's written order, the Subcontractor snail submit to the Generei Contractor an estimate showing what effect the proposed extre work or change is 
sstlmeted to heve on the Subcontractor price; and, It after receipt of such estimate the General Contractor gives the Subcontractor written authority for such extre work and 
for the adjustment of the Subcontract price in accordance with such estimate, the Subcontractor shall perform such extra work and the Subcontract price shell be ed|usted t>v 
the amount sat forth In such estimate, provided that no payment shall ba due the Subcontractor for such changed or extra work until the Generei Contractor has received 
payment from tha Ownar for said changed or extra work parlor mad by tha Subcontractor. 
It is expreesly egreed that except In an emergency endengertng life or property no additions or changes to the work shall ba made except upon written order of the General 
Contractor, and tha General Contractor shall not ba llabia to the Subcontractor for any extra labor, materials, or equipment furnished without such written order. No officer, 
employee or agent of tha Oanaral Contractor la authorized to direct any extra work or changed work by oral order. 
Nothing herein contained shall excuse the Subcontractor from proceeding promptly with the prosecution of the work as ordered In writing by the General Contractor, and 
failure to do eo shell constitute a breach of the) Subcontract. 
THE SUBCONTRACTOR AGREES to Indemnify tha Oanaral Contractor against and hold the Contractor harmless for any and all claims, demands, liabilities, tosses 
expenses, suits, and actions (Including attorneys feat) for or on account of any Injury to any person, or any death at any time resulting from such Injury, or any damage to 
any property, which may arise (or which may ba alleged to have arisen) out of or in connection with the work covered by this Subcontract even though such Injury, death, or 
damage may ba (or may be alleged to ba) attributable In part to negligence or other fault on the pert of the General Contractor or his officers, agents or employees. The 
obligation of the Subcontractor to Indemnify and hold tha General Contractor harmless shall not be enforceable If and only If It be determined by arbitration or judicial 
proceeding that the Injury, deeth or damagee complained of wes attributable solely to the feult or negligence of the General Contractor or his officers, agents, or employees 
end not In any wnrm in any part attributable to tha Subcontractor. The Subcontractor agrees to reimburse the General Contractor for all sums which the General 
Contractor may pay or be compelled to pay in settlement of any claim hereunder, including any claim under the provisions of any workmen's compensation lew or any plan 
for employees benefits which the General Contractor may adopt. Tha General Contractor shall be entitled to withhold from eny payment otherwise due pursuant to tn.j 
Subcontract such amount or amounts m may ba reasonably necessary to protect It against liability for any personel injury, death or property damage resulting from tr>< 
performance of tha work hereunder. 
THE SUBCONTRACTOR SHALL KEEP HIMSELF and tha General Contractor fully advised as to ail pertinent local and regional labor agreements end practices, including 
any teat labor union contract negotiations occurring during the term of this Subcontract. In the event the Subcontractor has a collective bargaining agreement, either local h 
or nationally, with a labor union engaged In local negotiations or If the Subcontractor will ba affected, either directly or Indirectly, by the outcome of seid local negotiations 
the Subcontractor agrees to join said negotiations, If legally permissible, end participate or associate Iteelf with the local contractor or contractors Involved in u<c 
negotiations in an endeavor to reeoive the labor dispute. 
All labor ueed throughout the work snail be acceptable to the Owner and the General Contractor and of a standing or affiliation that will permit the work to be carried ot 
harmonlouely and without delay, and that will in no ceee or under any circumstances cause any disturbance. Interference or delay to the progress of the building, structures 
or fedlltkss, or any othar work being carried on by tha Owner or the General Contractor in any othar town or city In tha United States. 
The Subcontractor agrees that where hie work or tha Qtm»i Contractor's work is stopped or delayed or Interfered with by strikes, slow downs, or work interruption 
resulting from the acts or failure to act of tha employee of the Subcontractor In concert, or by any breech of the provisions above, then the Generei Contractor, et his option 
may terminate this Subcontract and proceed In accordance with the provisions of the Subcontract. The General Contractor shall have the remedies provided for herein eve< 
though the Subcontractor's employees may bo engaging In work stoppage solely at a result of a labor dispute Involving tha General Contractor or others and not In an 
manner Involving tha Subcontractor. 
IN CASE OF ANY DISPUTE between tha Subcontractor and General Contractor, the Subcontractor agrees to be bound to the Generei Contractor to the same extent that rn 
General Contractor la bound to tha Ownar by tha terms of the General Contra* and by any and all decisions or determinations made thereunder by the party or board s 
authorized In tha General Contract. Tha Subcontractor also agrees to ba bound to General Contractor to tha same extent the General Contractor is bound to Owner by tn 
final decision of a court of competent juriediction, whether or not Subcontractor is a party to such proceeding. If such a dispute Is prosecuted or defended by the Geneu 
Contractor against Owner under the terms of the General Contract or In court action, the Subcontractor agrees to furnish all documents, statements, wltneeees, end otr<» 
information required by the General Contractor for such purpose end to pay or reimburse General Contractor for all expenses and costs. If any, incurred In connect to 
therewith, it is expreasly understood that as to any and ail work done and agreed to be done by the Subcontractor and as to any and all materials, equipment or service 
furnished or agreed to ba furnished by Subcontractor, as to any and all damages, It any, incurred by Subcontractor, In connection with this project, the General Contract 
shall never be llabia to tha Subcontractor to any greater extant than tha Owner is liable to GenerJ Contractor. No dispute shaii interfere with the progress of construct »o 
end tha Subcontractor agrees to proceed with his work as directed, daaplte disputes he may have egeinst the Generei Contrector, the Owner, or other parties. 
.XHIBiT n& 
( IS FURTHERED AGREED, If It should become neceeaary for the Subcontractor to file for bankruptcy, the Subcontractor agrees to give written not Ice of the pendin 
bankruptcy by certified malt to the General Contractor IS days before filing of bankruptcy is to be made. The Subcontractor agrees that If this notice is not given in m 
time set herein, then and in that event, thta contract shall become null and void and the General Contractor will not be obligated to the Subcontractor in any way and tha 
all material purohaaad lor the performance of the job, whether on the jobette or In storage at the Subcontractor's office or warehouse, will become the property of m 
General Contractor. 
It Is further agreed that If notice of bankruptcy la given In proper time and as herein Indicated, then and In that event, the Subcontractor agrees to release to the Genera 
Contractor all materiel purchased for the project, whether on the project site or in the Subcontractor's office or warehouse, or other storage facility and agreea that beior 
benkruptey la Hied this contract becomes null and void. 
It la further agreed that If the above bankruptcy proceedings take place, that the General Contractor is relieved of any financial obligation to the Subcontractor before he file 
for bankruptcy. 
IT IS FURTHER AGREED If the Subcontractor should employ Inefficient workmen, the General Contractor shall have the right to demand such employees be discontinued 
and should the Subcontractor fall to diaoontlnua their services and the work continues to be Inefficient, the General Contractor shall have the right to demand surr 
employees be discontinued, and should the Subcontractor tail to discontinue their services and the work continues to be inefficient, the General Contractor shall have in* 
right In that event to refuse to make payment, and shall have the right to notify said employee that he will not be responsible for his wages as may be required by taw 
THE SUBCONTRACTOR shall carry hit own insurance, liability insurance, workman's compensation, and/or other coverage required by specifications or by appiicaoie 
THjnicipaJ, state and/or federal laws, ordinances, or regulations, protecting his own Interest and that of his employees and that of the General Contractor. 
F THE GENERAL CONTRACTOR should suffer damage in any manner because of any wrongful act of neglect of the Subcontractor or of anyone employed by him, then r>* 
hall be reimbursed by the Subcontractor for such damage. 
'HE SUBCONTRACTOR shall at alt timet keep the premises free from accumulation of waate material or rubbish caused by his employees or work, and witl keep material 
teatly stacked where It will not Interfere wtth progress of the work. At the completion of the work, the Subcontractor shall remove all his rubbish from and about tn« 
gliding, and all his tools, scaffolding and surplus materials, and shall leave his work "broom clean" or its equivalent, unlets more exactly specified. If this is not done by 
ie Subcontractor, the General Contractor may remove the rubbish and charge the coat to the Subcontractor. 
HE SUBCONTRACTOR agrees to provide at hit own expense and cost, apply for and obtain all necessary permits and licenses and shall pay all taxes and shall conform 
rlctly to the lews and ordtnancee In force In the locality where the work under the project Is being done. Insofar at applicable to the work covered by this agreement The 
jbcontractor shall hold harmlees the prima Contractor against liability by reason of the Subcontractor having failed to pay any Federal, State, County or Municipal taxes 
-IE SUBCONTRACTOR AGREES to submit to the General Contractor within 20 days of the date of this contract copies of purchase orders for all material and equipment 
ceteary to perform the work outlined In this contract showing explicitly the delivery data and any Irregularities or problems if there be any. In the event that the meter tai 
d equipment it "In houee" the Subcontractor agreea to submit to the General Contractor an affidavit within 20 dayt of signing this contract indicating that the material 
d equipment to be uaed are free of any encumbrance, and are readily available and if encumbered In any way, provide to the General Contractor the name and address to 
torn it la encumbered and for what amount. 
IE GENERAL CONTRACTOR will not ba reeponelbie for toss of any material such at tools and equipment uaed by the Subcontractor In performing his work. 
OULD THE SUBCONTRACTOR fail to carry out the termt of thit contract, ha agrees to pay the expenses of enforcing this agreement, Including reasonable attorney fees 
E GENERAL CONTRACTOR agreea to pay the Subcontractor, subject to other provisions hereof, including additions and deletions as herein provided a total sum of 
Nine thousand three hundred and five dollars and 00/100 
dollars ft 9 , 3 0 5 . 0 0 
nent to be only for actual work performed to the satisfaction of the Contractor and Owner and to be made on the basis of, and only to the extent of, payments actually 
ived by the General Contractor from Owner, and within thirty days after such receipt by General Contractor. Progress payments will be made to the Subcontractor each 
th in an amount equal to "vJ percent of the work performed In any proceeding month, In accordance with estimated prepared by the Subcontractor and as 
oved by the General Contractor end A r c h i t e c t 
agate of previous payments In each case; provided, however, that such progress payments shell not become due to the Subcontractor until 10 (ten) days after the 
pt by the General Contractor of hit payment from the Owner for such labor, materials, and equipment. 
a event the Subcontractor does not submit to the General Contractor such monthly estimates prior to the date of submission of the General Contractor's month estimate, 
and In that event, the Subcontractor agrees to accept for his monthly payment the amount the General Contractor deems correct. Final payment will be made to the 
infractor within thirty (30) dayt after thla subcontract la fully completed and performed by the Subcontractor, the work hereunder is accepted in writing by the Owner, 
eyment for such work hat been received by the General Contractor from the Owner and a complete reieaaa of any and all claims against the General Contractor has 
executed by the Subcontractor and delivered to the General Contractor. 
SUBCONTRACTOR AGREES that the General Contractor shall ba under no obligation to pay the Subcontractor for any work dona on this construction project, until the 
al Contractor hat bean paid therefore by the Owner, and provisions hereof, stating the lime of progreat and final payments and the amount thereof are subject to the 
lion that the General Contractor shall receive from the Owner progress or final payments In at least the amount payable to the Suba ltrector on account of work done 
i Subcontractor on thla construction project; otherwise the time when such payments shall be due the Subcontractor shall be po» coned until the General Contractor has 
ed same from the Owner. The Subcontractor expressly contemplates that payments to him are contingent upon the General ontractor receiving payment from the 
r, the Subcontractor expressly agreeing to accept the risk that he will not be paid for work performed by him In the event that the General Contractor, for whatever 
i, It not paid by the Owner for such work. The Subcontractor states that he relies primarily tor payment for work performed on the credit and ability to pay of the 
. and not that of the General Contractor, and thut the Subcontractor agreea that payment by the Owner to the General Contractor for payment obligation of the 
if Contractor to the Subcontractor. 
©contractor agrees that the liability of the surety and General Contractor's payment bond, If any, for payment to the Subcontractor, It subject to the same conditions 
•nt aa are applicable to the General Oontractors liability to the Subcontractor. 
Page 5 of 5 EXHIBIT " & 
lEFORC FINAL PAYMENT la made, tha Subcontractor agraaa to execute to tha Qanaraf Contractor and/or tho Ownar a written guarantaa for hit work, agreeing to make 
lood without coat to tho Ownor or Qanaraf Contractor any and ail dofacta dua to tho defective workmanship and/or matarlais which may appaar within tho ported so 
Mtabtiahod In tho contract documents; and If no such ported bo tttputatad in tha contract documonts, than such guarantaa snail bo executed for a ported of ono yoar from 
JOIO oi cawwjwjwin ev w*e prawm. 
H6 SUBCONTRACTOR turthor 
soumontB* prior to HneJ payment* 
to aatacuta any apodal guarantees, instruction manuals, or maintonanoa provisions at providod by tha tarma of tho contract 
U. WORK la to bo of highaat Quality dona In a workmen-ilke mannar and paaa Inapactton of all local, stata and tadaral agendo*, 
Oanoral Contractor and Ownar. 
WITNESS WHEREOF, tho Oanarai Contractor and Subcontractor signify thair understanding and apcaament with tha tarma haraof by afflxing-^r signatures hereunto 
ABCO Construction Oanarai Contractor  C o n a t / t t O t l O n
tBraiHOB G. Mtffffiac) Q 
UOWtMf 
112U SOUTH RICHARDS STREET 
SALT LAKE CITY, UTAH 8U101 
(801) 355-2500 
35852-8 
Workman's Compensation ineurance 
Fundi 
P-^971 
ADDENDUM G 
Performance Bond and Labor and Material Payment Bond provided by 
Appellant American Casualty Company of Reading Pennsylvania, 
A3^iUA^>c^v v 
Wfjji American Casualty Company 
of Reading, Pennsylvania 
CNA Plaza A Stock Company 
Chicago, Illinois 60685 
THE AMERICAN INSTITUTE OF ARCHITECTS 
11 intiffs Exhibit # \" & 
>e # hocvbun 
It. i v- x u __ 
U^totzdjAjuAr^ BOND NO. 9 2 4 - 9 5 - 5 0 
AIA Document A311 
Performance Bond 
KNOW ALL MEN BY THESE PRESENTS: that ABCO CONSTRUCTION 
_ .^ » - ^ t t r (Here insert lull name and address or legal title ot Contractor* 
Route #1, Box 116 
Corinne, Utah 84307 
as Principal, hereinafter called Contractor, and, 
AMERICAN CASUALTY COMPANY OF READING, PENNSYLVANIA, CNA Plaza, Chicago, Illinois 606*85 
as Surety, hereinafter called Surety, are held and firmly bound unto 
U INTAH C OUN TY S CHOOL D I S TR IC T ,Here msert full name and address or legal title of Owner) 
635 West 200 South 
Vernal, Utah 84078 
as Obligee, hereinafter called Owner, in the amount of ONE MILLION NINE THOUSAND TWO 
HUNDRED THIRTY-THREE AND N O / 1 0 0 - - - - - Dollars ($ 1 , 009 , 2 33 . 00 ), 
for the payment whereof Contractor and Surety bind themselves, their heirs, executors, administrators, 
successors and assigns, jointly and severally, firmly by these presents. 
WHEREAS, 
Contractor has by written agreement dated Mar. 5 t h 19 84, entered into a contract with Owner for 
DLRA P r o j e c t # 4 5 1 0 2 8 3 
West J r . High S c h o o l A u d i t o r i u m A d d i t i o n , G e n e r a l C o n t r a c t 
in accordance with Drawings and Specifications prepared by 
D a n a L a r S O n R O U b a l & A S S O C . (Here insert lull name and address or legal title 01 Architect 
19 West S o u t h Temple #600 
S a l t Lake C i t y , Utah 8 4 1 0 1 
which contract is by reference made a part hereof, and is hereinafter referred to as the Contract. 
AIA DOCUMENT A311 • PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BOND • AIA ® 
FEBRUARY, 1970, ED. • THE AMERICAN INSTITUTE OF ARCHITECTS, 1715 N.Y. AVE., N.W., WASH., D.C. 20006 
Form 8-21195-C 
NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that, if Contractor shall promptly and faithfully perform 
said Contract, then this obligation shall be null and void; otherwise it shall remain in full force and effect. 
The Surety hereby waives notice of any alteration or 
extension of time made by the Owner. 
Whenever Contractor shall be, and declared by Owner 
to be in default under the Contract, the Owner having 
performed Owner's obligations thereunder, the Surety 
may promptly remedy the default, or shall promptly 
1) Complete the Contract in accordance with its terms 
and conditions, or 
2) Obtain a bid or bids for completing the Contract in 
accordance with its terms and conditions, and upon de-
termination by Surety of the lowest responsible bidder, 
or, if the Owner elects, upon determination by the 
Owner and the Surety jointly of the lowest responsible 
bidder, arrange for a contract between such bidder and 
Owner, and make available as Work progresses (even 
though there should be a default or a succession of 
defaults under the contract or contracts of completion 
arranged under this paragraph) sufficient funds to pay the 
cost of completion less the balance of the contract price; 
but not exceeding, including other costs and damages 
for which the Surety may be liable hereunder, the amount 
set forth in the first paragraph hereof. The term ''balance 
of the contract price," as used in this paragraph, shall 
mean the total amount payable by Owner to Contractor 
under the Contract and any amendments thereto, less 
the amount properly paid by Owner to Contractor. 
Any suit under this bond must be instituted before 
the expiration of two (2) years from the date on which 
final payment under the Contract falls due. 
No right of action shall accrue on this bond to or for 
the use of any person or corporation other than the 
Owner named herein or the heirs, executors, adminis-
trators or successors of Owner. 
Signed and sealed this 1 3 t h day of MARCH 19 84 
,M/A/, 
(Witness) 
ABCO CONSTRUCTION 
AMERICAN CASUALTY COMPANY 
OF READING, PENNSYLVANIA 
(Seal) 
Gary'V^^iTvil'le ' /^'/e 
649 E(a^ t South Temple 
Salt Lake City, Utah 84102 
THIS BOND HAS BEEN REPRODUCED BY PERMISSION 
OF THE AMERICAN INSTITUTE OF ARCHITECTS 
t t o r n e y - i n - F a c t 
« y m American Casualty Company 
of Reading, Pennsylvania 
CNA Plaza A Stock Company 
Chicago, Illinois 60685 
THE AMERICAN INSTITUTE OF ARCHITECTS 
Bond No. 9 2 4 - 9 5 - 5 0 
AIA Document A311 
Labor and Material Payment Bond 
THIS BOND IS ISSUED SIMULTANEOUSLY WITH PERFORMANCE BOND IN FAVOR OF THE 
OWNER CONDITIONED ON THE FULL AND FAITHFUL PERFORMANCE OF THE CONTRACT 
KNOW ALL MEN BY THESE PRESENTS: that A B C 0 CONSTRUCTION 
« j_ j i f -n i i £ (Here insert full name and address or legal title of Contractor) 
Route #1, Box 116 ^ 
Corinne, Utah 84307 . 
as Principal, hereinafter called Contractor, and, 
AMERICAN CASUALTY COMPANY OF READING, PENNSYLVANIA, CNA Plaza, Chicago, Illinois 60685 
as Surety, hereinafter called Surety, are held and firmly bound unto 
UINTAH COUNTY SCHOOL D ISTRICT <H e r e »n$ert fu,! n*mc *nd addres$ or , e 8 a l tit,e of ° w n e r ) 
635 West 200 South 
Vernal, Utah 84078 
as Obligee, hereinafter called Owner, for the use and benefits of claimants as hereinbelow defined, in the 
/ ONE.MILLION NINE THOUSAND TWO HUNDRED THIRTY-THREE & NO/100 
amount of Dollars ( $ 1 , 0 0 9 , 2 3 3 . 0 0 ), 
(Here insert a sum equal to at least one-half of the contract price) 
for the payment whereof Principal and Surety bind themselves, their heirs, executors, administrators, 
successors and assigns, jointly and severally, firmly by these presents. 
WHEREAS, 
Principal has by written agreement dated M a r . 5 t h 19 84, entered into a contract with Owner for 
DLRA P r o j e c t # 4 5 1 0 2 8 3 
West J r . H i g h S c h o o l A u d i t o r i u m A d d i t i o n , G e n e r a l C o n t r a c t 
in accordance with Drawings and Specifications prepared by 
D a n a L a r s o n R o u b a l & A S S O C * (Here insert full name and address or legal title of Architect) 
19 West South T e m p l e , #600 
S a l t Lake C i t y , U tah 8 4 1 0 1 
which contract is by reference made a part hereof, and is hereinafter referred to as the Contract. 
AIA DOCUMENT A311 • PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BOND • AIA<8> 
FEBRUARY, 1970, ED. • THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 N.Y. AVE., N.W., WASH., D.C 20006 
Form 8-23196-C 
NOW, THEREFORE, THE CONDHiwN OF THIS OBLIGATION is such that, If PrirK ^al shall promptly make payment to all 
claimants as hereinafter defined, for all labor and material used or reasonably required for use in the performance of the 
Contract, then this obligation shall be void; otherwise it shall remain in full force and effect, subject, however, to the following 
conditions: 
1. A claimant is defined as one having a direct con-
tract with the Principal or with a Subcontractor of the 
Principal for labor, material, or both, used or reasonably 
required for use in the performance of the Contract, 
labor and material being construed to include that part 
of water, gas, power, light, heat, oi l , gasoline, telephone 
service or rental of equipment directly applicable to the 
Contract. 
2/ The above named Principal and Surety hereby 
jointly and severally agree with the Owner that every 
claimant as herein defined, who has not been paid in 
full before the expiration of a period of ninety (90) 
days after the date on which the last of such claimant's 
work or labor was done or performed, or materials were 
furnished by such claimant, may sue on this bond for 
the use of such claimant, prosecute the suit to final 
judgment for such sum or sums as may be justly due 
claimant, and have execution thereon. The Owner shall 
not be liable for the payment of any costs or expenses 
of any such suit. 
3. No suit or action shall be commenced hereunder 
by any claimant: 
a) Unless claimant, other than one having a direct 
contract with the Principal, shall have given written 
notice to any two of the following: The Principal, the 
Owner, or the Surety above named, within ninety (90) 
days after such claimant did or performed the last of 
the work or labor, or furnished the last of the materials 
for which said claim Is made, stating with substantial 
accuracy the amount claimed and the name of the party 
to whom the materials were furnished, or for whom 
the work or labor was done or performed. Such notice 
shall be served by mailing the same by registered mail 
or certified mail, postage prepaid, in an' envelope ad-
dressed to the Principal, Surety or Owner, at any place 
where an office is regularly maintained for the trans-
action of business, or served in any manner in which 
legal process may be served in the state in which the 
aforesaid project is located, save that such service need 
not be made by a public officer. 
b) After the expiration of one (1) year following the 
date on which Principal ceased Work on said Contract, 
it being understood, however, that if any limitation em-
bodied in this bond is prohibited by any law controlling 
the construction hereof such limitation shall be deemed 
to be amended so as to be equal to the minimum period 
of limitation permitted by such law. 
c) Other than in a state court of competent jurisdiction 
in and for the county or other political subdivision of 
the state in which the Project, or any part thereof, is 
situated, or in the United States District Court for the 
district in which the Project, or any part thereof, is sit-
uated, and not elsewhere. 
4. The amount of this bond shall be reduced by and 
to the extent of any payment or payments made in good 
faith hereunder, inclusive of the payment by Surety of 
mechanics' liens which may be filed of record against 
said improvement, whether or not claim for the amount 
of such lien be presented under and against this bond. 
Signed and sealed this 13 t h day of MARCH 19 84 
.JfkA.Jimmti 
ABCO CONSTRUCTION 
(Witness) 
AMERICAN CASUALTY COMPANY 
OF READING, PENNSYLVANIA 
Gary W . / M ^ t f v l l l e 
649 E a s ^ y S o u t h Temple 
S a l t Lake C i t y , Utah 8 4 1 0 2 
t t o r n e y - i n - F a c 1 
THIS BONO HAS BEEN REPRODUCED BY PERMISSION 
OF THE AMERICAN INSTITUTE OF ARCHITECTS 
AFFIDAVIT OF QUALIFICATION 
FOR SURETY COMPANIES 
STATE OF UTAH 
COUNTY OF SALT LAKE SS 
_
GAJLLJL^£VILM BEING FIRST DULY SWORN, ON OATH DE-
POSES AND SAYS THAT HE IS THE ATTORNEY-IN-FACT OF SAID COMPANY, 
(OFFICER OR AGENT) 
AND THAT HE IS DULY AUTHORIZED TO EXECUTE AND DELIVER THE 
FOREGOING OBLIGATIONS: THAT SAID COMPANY IS AUTHORIZED TO EXE-
CUTE THE SAME AND HAS COMPLIED IN ALL RESPECTS WITH THE LAWS OF 
UTAH IN REFERENCE TO BECOMING SOLE SURETY UPON BONDS, UNDER-
TAKINGS AND OBLIGATIONS. 
SUBSCRIBED AND SWORN TO BE-
FORE ME, THIS .11th DAY OF ^.M1MA/.M/..'../..//.JJ24U[ _ 
KfAPPU A H 1Q 8 4 («IGf/ATtfRE OF OFFICER OR AGENT) 
iA*>.fi.v.n .^.^.j^^-.,.^^^-.-..-.-^ n.Ay., U.....WJ... P / f f Box 8139 
6^9/East South Temple 
.Salt.Lake. C itj^JJ tab .8.41.08, 
(RESIDENCE) NOTARY PUBLIC) 
Jean M. Lambourne 
MY COMMISSION EXPIRES 
4-4-87 m 
(SURETY SEAL) 
(THIS FORM REQUIRED TO BE FILLED 
OUT BY SECTION 31-24-3, UCA 1953) 
